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GRAVES, JUSTICE, FOR THE COURT:

1. Thisgped aisesfromajury verdict in the Circuit Court of Lee County. Rachd L. Moorewas
convicted of the murder of her husband, Jason Moore, and sentenced to life imprisonment in the custody
of theMissssppi Department of Corrections(MDOC). Aggrieved by the conviction and sentence, Rachd

Moore submitsfive issues on goped:



l. Whether, inlight of Wade v. State, thetrid court committed reversble error by
faling to direct averdict in favor of Moore on the issue of murder basad on the
theory of “imperfect Hf defense”

. Whether thetrid court erred in exduding portions of the 911 tape.

[1l.  Whether thetrid court ered by faling to grant Moorésintoxication ingruction.

IV.  Whether the jury’s decison to convict the Moore of murder was againg the
ovewhdming weight of the evidence

V. Whether the trid court’s admittance of improper character evidence represents
reversble error.

FACTS

2. Rachd and Jason Mooreweremarriedin Sgptember 2000. Themarriagewasmarked by abusive
episodes that caused Rachd Moore to leave the home on saverd occasions. On or about May 18, 2001,
Rachd Moore drove her hushand, Jason Moore, to the house of  his friend Ricky Hancock.  After
goending Some timea Hancock' s house with her husband, Rachd |eft to take her daughter to her aunt’s
house. Rachd told Jason that shewould return to Hancock’ shouseto pick him up after leaving her aunt's
house. After dropping her daughter off, Rachd noticed the “check engine soon” light on insde her car.
She then took the car to the home of her ex-husband, Steve Waden, s0 that he could investigate any
potential mechanica problems with her vehide While waiting for Walden to complete checking her
vehide, Rachd began drinking.

3.  After leaving Waden'sresdence, Rachd returned to Hancock’ s house to pick up her husband,
however, her husband was no longer a Hancock’ shouse. Rachd phoned her mother-intlaw to inquire
as to the wheregbouts of her husband and was informed by her mother-inHaw that Jeson was & her
resdence, lying on the bathroomfloor, passed out from intoxication. Rache droveto her mother-inHlaw's

home toretrieve her husband. After going into the bathroom and assging Jason from thefloor, Rachd and



Jason left the resdence. During the trip home an argument ensued over Rachd visiting her ex-husband's
home, and Jason began physicaly abusng Rachd, causng her to pull the car over to thesde of theroad.
After thedtercation ended, Rachd droveto Curtis Davidson'straler, where Rachd and Jasonwereliving
a thetime. Upon ariving a the traller, Rachd told Jason “I hope you know you're fixing to die”
Immediatdy theresfter, Jason ran into the woods besde the traller, and Rachd went indde the traller.
Onceindde, Rachd retrieved aloaded, .410 shotgun, went back outside, and fired oneshot into theair.
Rachd then went back indde the trailer, reloaded the shotgun, locked the door, and fel adesp.
Approximatdly forty-five minutes later, Rachd heard Jason yelling for her to come outsde and “talk.”
Rachd went outsde and stood on the porch. While outsde, Rachel pleaded for Jason to leave the
premises Jason began walking toward Rachd, and she warned himto stop. Jason said that hewas sorry
and that hewould not hit her anymore. Rachel told Jeson that shewanted him to leave, and he asked if she
would tekehim somewhere. Rachd sated that she“waan't taking him nowhere” Jason then asked Rachd
to weke Davidson so thet Davidson might teke him somewhere. Rachd told Jeson that she would not
wake Davidson and thet he should leave. Jason kept moving toward Rachd, and she continued to ask
himto stop. Jason failed to op, and Rachd fired one shot that struck Jason and ultimetely led to hisdegth.
4.  Rachd Moore was arrested for the murder of her husband. Moore was indicted and tried in the
Lee County Circuit Court. After hearing the evidence presented, the jury found Rachd Moore guilty of
murder. The same day, the court sentenced Moore to life imprisonment in accordance with Miss. Code
Ann. 8 97-3-21 (Rev. 2000).
%.  Moorethenfiled amation for judgment notwithstanding the verdict or, inthe dternative, for anew
trid, and the drcuit court denied the motion. Moore then timely gppeded.

DISCUSSION



l. WHETHER IN LIGHT OF WADE v. STATE, THE TRIAL COURT
COMMITTED REVERSBLE ERROR BY FAILING TO DIRECT A
VERDICT IN FAVOR OF MOORE ON THE ISSUE OF MURDER BASED
ON THE THEORY OF “IMPERFECT SELFDEFENSE.”
6.  Moorearguesthat thetria court was under aduty to direct a verdict in her favor based on the

theory of “imperfect df- defenss’ asst outin Wadev. State, 748 S0.2d 771 (Miss. 1999). In Wade
, thevictim, Ralph Smjpson, and the defendant, DeannaWade, werejoint ownersof anight dub, and dso
involved in a persond rdaionship which was often marked by physicd abuseandvidence 1d. a 773. In
commenting on this fact, this Court noted that “Simpson had a prolonged higtory of violence towards
Wede, espedidly when Wade was highly intoxicated, as he was on the night of theindident. The beatings
he administered were too numerousto count....” I d. &t 776.

7.  On October 6, 1996, Wade and Smjpson became engaged in a severe phydcd dtercation with
each other. 1 d. a 773. The evidence a trid reveded “ Smpson first beat Wade shead againg atebletop
with enough force to knock asign off thewall.” At trid, witnesses noted thet * Simpson next pulled Weade
by the hair and best her head againg the edge of apodl table” After thefight ended, Wade immediatdy
went to the house she and Simpson shared, which was located directly next door to the night dub, and
retrieved a.38 cdiber revolver. Wade had only absented hersdlf for ashort time. Witness Coy Hanagan,
in explaning how shart the time frame wias dated, “and then | turned him loose and | turned around and
thereshewas” Wade remarked “you an't gonna hit menomore’ as Smjpson, who wasknown to carry
agunintheback of hispants, continuoudy moved toward her. Wede fired a shot and Smpson fdl to the
ground, dying shortly thereefter. Wade was convicted of murder and sentenced to life in prison.

8.  When dediding this case, the Court of Appeds Sated:



While Wade was undoubtedly med, itisalso deer thet her il will wasengendered by the

earlier unlawful actsof Smpson and what gopeared to bearenewed atack. Thisdearly

wasakilling in the heet of passonand arguably acase of imperfect s f defense, and as

such, mandaughter was the gppropriate verdict.
Wadev. State, 724 S0.2d 1007, 1011 (Miss. Ct. App. 1998). ThisCourt found thet the“ particular facts
[inWade], coupled with other important facts st out [therein] rdating to the prior beatings and Wade' s
unigue stuation, [werg] inauffident to support afinding of mdiciousintent.” 748 So.2d at 774.
19.  ThisCourt hasrecognized thetheory of “imperfect sdf-defense” whereby “anintentiond killing may
be considered mandaughter if donewithout mdice but under abonafide (but unfounded) belief thet it was
necessy to prevent great bodily harm.” | d. a 775. (dting Lanier v. State, 684 So.2d 93, 97 (Miss.
1996)). Mooreassxtsthat, inlight of Wade, thetrid court erred by failing to grant her maotion for directed
verdict on the issue of murder based on thetheory of “imperfect sdf-defense’ or inthe dterndtive, anew
trid.
110. This Court employsthe same sandard of review for denids of mations for directed verdict and

judgment notwithstanding the verdict and a request for peremptory indruction. Coleman v. State, 697

So.2d 777, 787 (Miss 1997). Each chdlenges the legd sufficiency of the evidence presented a trid.
McClain v. State, 625 So.2d 774, 778 (Miss. 1993). This Court has Sated:

Under this gandard, this Court will congder the evidence in the light most favorable to
the gopdleg giving that paty the benefit of dl favorable inference that may be
reasonably drawn from theevidence If thefacts so conddered point so overwhemingly
infavor of the gppd|ant that reasonable men could not have arrived a acontrary verdict,
we arerequired to reverse and render. On the other hand if thereissubdiantid evidence
insupport of theverdidt, thet is, evidence of such quality and weight thet reesonebleand
far minded jurors in the exerdse of impartial judgement might have reeched different
condusons, dfirmanceis required.




Coleman, 697 So.2d at 787-88 (emphasisadded) (quoting Sperry-New Holland v. Prestage, 617
S0.2d 248, 252 (Miss. 1993) (internd ditationsomitted)). See al so Edwardsv. State, 800 So.2d 454,
463 (Miss. 2002).

11. Thepresent caseisnat one of “imperfect sef-defense” The evidence showsthat Moore picked
the victim up from his mother’ s home, knowing that he wasintoxicated and knowing of his propengty for
vidlencewhenintoxicated. Shethen droveto CurtisDavidson ' straler, wheresheand thevictimwereliving
a thetime After an abugve dtercation in the vehide and upon arriva a the trailer, Moore dated to the
vicim “I hope you know you' refixing to die” At whichtimesheentered thetraller and thevicim ran into
thewoods. Moore then armed hersdf with a loaded, .410 shotgun, went outsde and gave a “warning
shat.” She then reentered the traler, rdoaded the shotgun, placed extra shotgun shells in her pocke,
atempted to secure the premises and waited some forty to forty-five minutes before exiting the traler to
“tdk” to thevicim.

112. During thisforty-five minuteinterva, Moore had accessto aworking tdephone and failed to cdl
anyonefor hdp. Moorefailed to weke Curtis Davidson, who was degpingin thetraler, and request theat
he cometo her aid. Moore hed the keysto her car and falled to leave the premises. In fact, according to
Moorée s own tesimony, she“dozed off” during the forty-five minute interva.

113. Thecasea bar differsfrom the Wade casein savera important agpects. First, Wede atempted
to cdl for help prior to shoating the victim but the victim had knocked the tdlephone off of thewall. Inthe
case a bar, Rachd Moore, who had access to a working tdlephone and had gpproximatdy forty-five
minutesto call for hdp, faled to cal anyone. Second, Wade shat the victim dmogt immediatdy after the
abuse occurred. Rachd Moore shat her victim gpproximatdly forty-five minutes after the abuse occurred.

Third, Wade could not leave the premises upon which the incident occurred because the victim hed
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Wade s car keysin his pocket. Rache Moore had the keysto her car and failed to leave or even attempt
to leave the premises.

114.  When a defendant has been found guilty by a jury, appdlate court authority is limited, and the
verdict should nat be overturned so long as thereis“ credible evidence in the record from which the jury
could have found or reesonably inferred each dement of the offense” Davisv. State, 586 So.2d 817,
819 (Miss 1991). The reviewing court isto examine dl of the evidence in alight most favorable to the
verdict. Washington v. State, 800 So. 2d 1140, 1144 (Miss. 2001). In the case a bar, the jury was
ingtructed on murder, mandaughter and sHf-defense. The quedtion of sdf-defense, in conjunction with
Moore' s full tesimony, exhibits and facts were heard and conddered by the jury. The record contains
credible evidence from which thejury could have found or ressonebly inferred each dement of the offense
of murder. Therefore, the drcuit court did not e in denying Moorés INOV moation.

. WHETHER THE TRIAL COURT ERRED IN EXCLUDING PORTIONSOF
THE 911 TAPE

115.  After shoating thevictim, Rache Mooreentered thetrailer and woketheowner of thetraler, Curtis
Davidson. Davidson got dressed and walked outsdeto check onthevictim. After checking onthevictim,
Davidsontold Rachd togoinsdeand cdl 911. Rached thenwent back intothetrailer and called 911. After
abrief conversationwith the 911 operator, she handed thetd ephoneto Davidson. During hisconversation
with the 911 operator, Davidson repeated or commented on what Rache Moore was doing or saying.
{16. Thetrid court admitted portionsof the 911 tapethat contained Satementsmadedirectly by Rachel
Moore but exduded potions of the tape thet contained the didlogue of Davidson commenting on whet

heppened while hewas adegp or repedting Satements mede to him by Moore,



117.  Moore argues that datements she made while Davidson was on the telephone with the 911
operator, which are Somewhat audible in the background of the tgpe, should have been admitted into
evidence as evidence of her date of mind just after the shoating. This argument iswithout merit. Certain
portions of the 911 tape thet were heard by the jury dearly evidence Moore sdate of mind immediatdy
falowingtheincdent. Thus, Moorewasnot deprived of theentire 911 tgpe, only those portionsof thetape
which contained hearsay that could not be redacted.

118. Moore next argues that satements made by Davidson to the 911 operator were evidence of
present sense impressions and should have been admitted as such. A present sense impressonis “ a

Satement destribing or explaining an event or condiition madewhilethe dedarantwas percaving the event

or condition or immediatdy theredfter.” M.R.E. 803(1) (emphesisadded) Davidson's datementsto the

911 operator were hearsay and do not fdl within the present sense exception to the rule. Davidson's
Satements were not mede while he wias percaiving the event or immediatdy theredfter. Infact, Davidson
dated that he was adegp a the time the event took place and thus could not have described the event to
the 911 operator without theaid of Moore,

119. Hearsayis“adaement, other than onemeade by the dedarant whiletegtifying a thetrid or hearing,
offered in evidence to prove the truth of the maiter assarted.” M.R.E. 801(C). Hearsay evidence is
inedmissble unlessit falswithin oneof theknown excgptions Clark v. State, 693 So0.2d 927, 932 (Miss.
1997). Consequently, Davidson's satement to the 911 operator was hearsay Snceit wasnot uttered by
the defendant. Further, Moore was not prgudiced by the excisng of the 911 tape as she, aswdl as
Davidson, were ableto tedify a trid.

720. Wefind tha there was no prgudice and the trid court was correct to redact and excise the 911

tape of hearsay datements mede by Davidson.



. WHETHER THE TRIAL COURT ERRED BY FAILING TO GRANT
MOORESINTOXICATION INSTRUCTION.

121.  Mooreaststhat shewasentitled to adiminished capacity indruction dueto her intoxication. The
gpplicable gandard of review onaquestion of denid of aproffered ingructionis “[ijn determining whether
eror liesinthe granting or refusd of variousindructions, the indructions actudly given must bereed asa
whale. When s0 reed, if the indructions fairly announce the law of the case and cregte no injudtice, no
reversble eror will befound.” Holloway v. State, 809 So.2d 598, 608 (Miss. 2002).

22. Moore tedtified that, onthenight of theincident, she consumed no morethan four and ahdf beers
in agpen of goproximatdy four and ahdf hours Thiswasthe only evidence put forth a trid regarding her
intoxication. While the record reflectsthat Moore tedtified thet she hed been drinking on the night of the
incident, it certainly did not appear to be part of her defense

123.  Anaccused isnot entitled to an indruction basad upon a defense nat authorized by law, and this
Court has expresdy hdd that voluntary intoxication is not adefense to murder. Greenlee v. State, 725
So.2d 816, 822-23 (Miss. 1998); O’Bryant v. State, 530 S0.2d 129, 133 (Miss. 1988).

24.  Wefind that thetrid court did not e by refusng to grant the diminished cgpaaity indruction.

V.  WHETHERTHEJJRY’SDECISION TOCONVICT MOORE OF MURDER
WAS AGAINST THE OVERWHELMING WEIGHT OF THE EVIDENCE.

125. Moore assarts tha the overwhdming weight of the evidence drongly favorsjudgment
notwithstanding the verdict.

126. “Indetemining whether a jury verdict is againg the overwhdming weght of the evidence, this
Court must acogpt as true the evidence which supports the verdict and will reverse only when convinced

that thetrid court abuseditsdiscretioninfallingtogrant anew trid.” Nicolaou v. State, 612 So.2d 1080,



1083 (Miss 1992). “Any factud digputes are properly resolved by the jury and do not mandate a new
trid.” McNeal v. State, 617 So.2d 999, 1009 (Miss. 1993).

927.  Lookingtotherecordthereisampleevidenceto support theverdict of murder. Moorewasbesten
by thevictim. After ariving a thetraller wherethey wereliving a thetime, Mooretold thevictim“1 hope
you know youre fixing to die” She then went ingde the traller and armed hersdf with a .410 shotgun,
which she fired once as a “wamning’ to the victim and fired again some forty-five minutes later faaly
wounding thevidim. Viewing as true the evidence which supports the jury’ s finding of murder, it cannot
be sad that the verdict was so contrary to the overwhdming waght of the evidencethat dlowing it to gand
would condtitute “an unconscionabdle injudice”

128. We find that the trid court did not abuse its discretion in denying Moores motion and thet this
argument iswithout merit.

V. WHETHER THE TRIAL COURT'S ADMITTANCE OF IMPROPER
CHARACTER EVIDENCE REPRESENTS REVERSBLE ERROR.

129. The victim's Sder, Prisdlla Moore, was dlowed to tedtify a trid regarding Rachd Moore's
demeanor & the time she picked the victim up from her mother-inHaw’ s home. Prisailla sated thet upon
ariving a her mather’ shome Rachd dated: “Priscilla don'tf__ing gart withme. | just cometo pick my
f__ing husbend up.” At ancther point in the trid, while discussng the driver of anearby vehide, Prisdlla
asked “Rachd, who'sthat man in the truck? And she said ‘ Oh forget that motherf_ker.” And | sad
“You knew him? Andshesad‘l an'tf___ing talking about him right now.””

130. Rachd Moore argues that the introduction of this tetimony amounted to improper character
evidence and should have been excluded under M.R.E. 404(a) & 404(b). “Evidence of a person’s

character or atrait of hischaracter isnot admissblefor the purpose of proving thet he acted in conformity
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therewith on a particular occason....” M.R.E 404(a) “Evidence of other crimes, wrongs, or acts is not
admissble to prove the character of a person in order to show that he acted in conformity therewith.”
M.R.E. 404(b).
131. PisdllaMoore stesimony isnot character evidencebecausg, itisnot tesimony of acharacter trait
offered to prove conformity therewith, nor isit testimony regarding “ other crimes, wrongsor acts” Rachd
Moore s propengty to use sreet vernacular in describing Stugtions may aso be heard on the 911 tape,
to which the defense made no objection. Further, the Satement thet she gaveto palice investigator Steve
White on the night of the incident is replete with the same type of languege offered by Prisdilla Moore
Sedificdly, inher satement to Steve White, Rachd Moore sated thet just prior to shoating thevictim she
told him: “hewaan't nothing but achickenf __ing coward ... come out and Godd mnpay yourf__ing
dues...” Thisgatement was heard by the jury, again with no objection offered by the defense
132.  Wefind tha the tesimony by Priscilla Moore was not improper character evidence and thet this
argument iswithout meit.
CONCLUSION

133.  Finding no reversble eror, we afirm thetrid court's judgment.
34. CONVICTION OF MURDER AND SENTENCE OF LIFE IMPRISONMENT IN
THE CUSTODY OF THE MISSISSIPPI DEPARTMENT OF CORRECTIONS,
AFFIRMED.

PITTMAN, CJ.,, SMITH, PJ.,WALLER, COBB, EASLEY AND CARLSON JJ.,

CONCUR. McRAE, P.J., DISSENTS WITHOUT SEPARATE WRITTEN OPINION.
DIAZ, J.,NOT PARTICIPATING.
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